UNNERVING THE JUDGES:
JUDICIAL RESPONSIBILITY FOR THE
RAMPART SCANDAL
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I. INTRODUCTION

I must have hit a nerve! On September 15, 2000, I participated
in Loyola Law School’s symposium on the Rampart scandal." The
focus of my remarks was the responsibility of participants in every
branch of the criminal justice system to critically analyze how they
may have contributed to the Rampart scandal and what reforms can
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Angeles. I am grateful to Professors Samuel H. Pillsbury, and Gary Williams
for their comments on a draft of this work and to my incredible research assis-
tants Dennis Hyun and Trevor Stockinger for their assistance with this Article.
I am also forever in debt to my friend and colleague, Erwin Chemerinsky, for
his thoughtful guidance and leadership.

1. As described in the Symposium’s literature, the “Rampart Scandal” re-
fers to recent revelations that as many as seventy officers of the Rampart Divi-
sion of the Los Angeles Police Department falsified evidence in as many as
100 criminal cases, leading to convictions that have been overturned, poten-
tially costing the city one billion dollars in civil lawsuits and raising serious
questions about the current state of criminal justice in Los Angeles. See gen-
erally Tom Hayden, LAPD: Law and Disorder, NATION, Apr. 10, 2000, at 6
(discussing the “violent lawlessness” in the LAPD’s anti-gang unit); Matt Lait
& Scott Glover, Police Credibility Debate Could Alter Legal System, L.A.
TIMES, Oct. 6, 2000, at A1 (discussing the effects of the Rampart scandal on
the legal system in Los Angeles); Andrew Murr, L.A.’s Dirty War on Gangs,
NEWSWEEK, Oct. 11, 1999, at 72 (discussing Rafael A. Perez’s disclosure of
the Rampart scandal); Dorothy Pomerantz, Final Cost of Rampart: $1 Billion?,
L.A. Bus. J.,, Feb. 28, 2000, at 1 (discussing that the Rampart scandal will end
up “costing from $400 million to nearly $1 billion, or more”); Todd S. Pur-
dum, Los Angeles Police Scandal May Soil Hundreds of Cases, N.Y. TIMES,
Dec. 16, 1999, at A16 (discussing the grave effects of the Rampart scandal);
Mike Tharp, L.A. Blues: Dirty Cops and Mean Streets, U.S. NEWS & WORLD
REP., Mar. 13, 2000, at 20 (discussing various perceptions of the LAPD in the
Rampart area).
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be made in the future to prevent its recurrence. Given that others on
the panel were focusing on the role of prosecutors, defense lawyers,
the police, and the legislature, I concentrated my remarks on the re-
sponsibility of the judges.

The thrust of my remarks was that judges must accept some re-
sponsibility for the Rampart scandal and concentrate on ways to
change their practices to prevent future abuses. While I do not be-
lieve that judges intentionally assist perjury and misconduct, actions
or inaction from the Bench may have unintentionally led to the injus-
tices that occurred.

When innocent people are convicted, everyone in the criminal
justice system must share the responsibility. From the public’s per-
spective, judges of course played a role in the injustices that occurred
because they were the ones who ultimately pronounced judgment
over the Rampart victims and imposed lengthy sentences for crimes
the defendants did not commit.”

Some members of the Bench reacted extremely defensively and
negatively to my comments at the Symposium.” Rather than accept-
ing responsibility for the problems facing the criminal justice system,
judges asserted that their hands were tied and that reforms rested
with prosecutors, police, and defense lawyers. In essence, they cir-
cled the wagons.

While I was not surprised by these judges’ reactions, I was dis-
appointed. The purpose of this Article is to articulate in more detail
how judges contributed to the Rampart scandal, why they can make

2. See Ted Rohrlich, Scandal Shows Why Innocent People Plead Guilty,
L.A. TIMES, Dec. 31, 1999, at A1 (“Criminal justice is administered so inex-
actly that courts regularly allow people to plead guilty while claiming they are
innocent.”).

3. See, e.g., Judge William F. Fahey, Criticism of Court Was Misdirected,
METROPOLITAN NEWS-ENTERPRISE, Oct. 5, 2000, at 7; Robert Greene, Fidler
Defends Judiciary Against Calls for Change Sparked by Rampart,
METROPOLITAN NEWS-ENTERPRISE, Sept. 15, 2000, at 1. Of course, I should
be careful to add that not all judges have reacted negatively. In fact, in private,
many judges were willing to admit that they too were concerned about the is-
sues raised by the Rampart scandal. However, the public response by vocal
members of the judiciary was decidedly negative.

4. See, e.g., Victor E. Chavez, Perspective on the LAPD Scandal: The
“Referees” Are Not to Blame for Rampart, L.A. TIMES, May 15, 2000, at B7.
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changes consistent with their role in the adversarial system, and to
address the detrimental effects of the defensive posture of the court.
To do this, Part I begins with a description of how judicial conduct
can contribute to the justice system’s problems with dishonest police.
Part II then discusses general responsibilities of judges in our adver-
sarial system. Finally, Part III details how judges can help prevent
police abuses.

I write with the sincere hope that the court will engage in some
meaningful introspection and dialogue regarding the serious issues
raised by the Rampart scandal. In many ways, this Article should be
considered a work in progress. Just as the Rampart scandal is still
unfolding, so are my ideas as to how its problems can be resolved.
Under the time pressures of a symposium, it is impossible to antici-
pate all of the issues that should be addressed. In fact, even the
structure for this Article is based upon my reactions to the initial re-
ports regarding the Rampart scandal. However, this Article can
serve as a starting point for a discussion as to what changes can and
need to be made to prevent injustices in the future.

We have a unique opportunity to address long-festering ills in
our criminal justice system. If we do so, meaningful reforms can oc-
cur. If we fail to do so, then I fear we will be engaging in the “Legal
Code of Silence.” It is time to take a long, hard look at criminal jus-
tice in Los Angeles.® The credibility of everyone in the profession

5. This apt phrase was used by my colleague Professor Samuel H. Pills-
bury in discussing the controversy over sealing settlement records from public
inspection. The public, however, may choose to extend this phrase to the gen-
eral failure of those in the criminal justice system to admit the severe problems
it faces.

6. One of the repeated criticisms of academic examination of court prac-
tices is that those who do not sit on the Bench cannot appreciate the pressures
and practices of those who do sit on the Bench. While there may be some va-
lidity to this comment, my remarks are not based upon a long-distance view
from the “Ivory Tower.” Having practiced criminal law for many years, and as
an active and current member of the Bar, I have made it a point to listen to the
concerns of both those on the Bench and those who must appear before the
court. Sometimes, the perspective and independence of being an outsider can
be helpful in analyzing a problem. Cf. Samuel H. Pillsbury, Police Abuse:
Outsiders May Be the Best Judges, L.A. TIMES, Oct. 29, 2000, at M1 (discuss-
ing the history of police abuse in Los Angeles and the current Rampart scandal
disappointing reformers).
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depends upon it.

II. How JUDGES CONTRIBUTE TO POLICE MISCONDUCT

Assume, for a moment, that judges do not intentionally assist
police misconduct. Is it nonetheless possible that judges contribute
to police perjury and the framing of innocent defendants by their
everyday practices? Certainly, the answer must be yes. The proof of
this is the Rampart scandal itself.

Over 100 convictions have been overturned in Los Angeles be-
cause Los Angeles Police Department (LAPD) officers framed inno-
cent persons, planted evidence, and committed perjury. Thousands
of other cases are still under review.” Within this group of victims
are defendants who pled guilty to crimes they did not commit be-
cause they believed they faced insurmountable obstacles in asserting
their innocence.® It also includes defendants who exercised their
right to a jury trial only to be convicted and sentenced to maximum
terms because they failed to accept responsibility for actions they did
not commit.” Finally, the Rampart scandal includes defendants who
suffered both the injustice of conviction and serious bodily injury be-
cause of police action.'”

Each of the victims of the Rampart scandal appeared before
members of the Bench, yet none of these Bench officers prevented
the injustice. Where was the breakdown in the justice system?

First, judges unwittingly participate in police perjury and mis-
conduct by not critically examining police credibility during pro-
ceedings before the court. Although nobody can expect judges to
have crystal balls that can tell them to a certainty when witnesses are

7. See Beth Shuster & Vincent J. Schodolski, Poor Morale Rife in LAPD,
Survey Finds, L.A. TIMES, Sept. 8, 2000, at A22.

8. See Rohrlich, supra note 2, at Al.

9. Seeid.

10. For example, Javier Francisco Ovando, at age nineteen, was shot by po-
lice officers in the head and permanently paralyzed. The officers planted a
sawed-off .22 caliber rifle on him and claimed that Ovando had attacked them.
After a jury trial, Ovando was sentenced to twenty-three years in prison for as-
saulting the police officers, despite the fact that he had no criminal record. See
Nita Lelyveld, Police Corruption Roils Los Angeles (Sept. 27, 1999), at
http://www.freep.com/news/nw/qlapd27.htm.
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lying, judges appear to have been ignoring telltale signs that police
officers fabricate testimony to obtain convictions. Such signs in-
clude amazingly similar stories by officers regarding the conduct of
unrelated defendants, inconsistencies in police officer reports, dra-
matic recalls of memory by police officers, and the reluctance of of-
ficers to turn over notes or reports regarding their actions.!" One can
only assume that the officers who lied in the Rampart scandal felt
emboldened to do so because they knew they could get away with it.

The ordinary reaction by judges to this allegation is a blanket
statement that it is not the role of judges to decide credibility, but
rather the role of the jurors. As discussed in Part II, it is absolutely
the role of judges to make credibility findings throughout the crimi-
nal process. From motions to suppress to sentencing hearings,
judges are responsible for ascertaining credibility. Abrogation of this
responsibility could certainly lead to the misconduct that occurred in
the Rampart scandal.

Moreover, it is insufficient for judges to assert that they will
confront police perjury when there is overwhelming proof of it.
Given that studies have revealed that judges and prosecutors suspect
a significant rate of police perjury—perhaps as high as in twenty
percent of all cases'>—judges need to act upon their suspicions that
police have testified untruthfully. The easy path is to do nothing and
hide behind the traditional conception of judges as neutral referees.
The harder but more valuable path is to probe the witness to deter-
mine the true facts of the case."”

11. See generally Christopher Slobogin, Testilying: Police Perjury and
What to Do About It, 67 U. CoLO. L. REV. 1037, 1041-48 (1996) (discussing
the nature of police testilying and tell-tale indications that it occurs). See also
Stanley Z. Fisher, “Just the Facts, Ma’am”: Lying and the Omission of Excul-
patory Evidence in Police Reports, 28 NEW ENG. L. REV. 1, 36-38 (1993) (dis-
cussing defense strategy, police control over access to exculpatory evidence,
and the “double file” system).

12. See Myron W. Orfield, Jr., Deterrence, Perjury, and the Heater Factor:
An Exclusionary Rule in the Chicago Criminal Courts, 63 U. COLO. L. REV.
75,107 (1992).

13. See Rohrlich, supra note 2, at Al (reporting a case in which the court
rejected a defense motion to dismiss because counsel failed to ask a prelimi-
nary witness a key question, even though the judge herself, who had also ques-
tioned the witness, never made the same inquiry).
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A second way in which judges may have contributed unwit-
tingly to the Rampart scandal is by their handling of guilty pleas. It
has now become common practice for judges in California courts to
rely on prosecutors to inquire about or set forth the factual basis for
guilty pleas. Judges rarely engage in probing questioning to deter-
mine whether a defendant is pleading guilty because he is actually
guilty, or whether the defendant is pleading guilty because he feels
there is no way to contest trumped-up charges and fears imposition
of the maximum sentence if he proceeds to trial."*

The truncated manner in which guilty pleas are handled is par-
ticularly a problem in California where the law allows a defendant to
plead guilty to related charges, even as he is asserting his innocence
to the formal charges against him. These so called “West” pleas,
named after a case authorizing them,"” do not eliminate the need for
judges to examine the factual basis for a plea. In fact, they make it
more critical for the court to do so. The court in West authorized a
plea bargaining process that allows defendants to plead to uncharged,
but reasonably related crimes. It did not mandate that courts accept
pleas to a crime the defendant did not or may not have committed.
By requiring detailed factual bases, judges can help avoid the types
of problems revealed by the Rampart scandal, including situations in
which a defendant pleads guilty to any charge, whether or not it was
committed, in order to avoid being framed by the police for more se-
rious offenses.

Third, wittingly or not, judges provide the additional hammer
prosecutors and police officers need to coerce defendants to forego
trial and their right to challenge the evidence. When judges routinely
impose maximum sentences on those who go to trial, and much more
lenient sentences on those who do not, the message to defendants is
that there is a devastating cost to exercising their Sixth Amendment
right to a fair trial.'®

Fourth, judges often allow prosecutors to skirt their responsibil-
ity to turn over timely discovery so that there can be a full investiga-

14. See id.

15. See People v. West, 3 Cal. 3d 595, 477 P.2d 409, 91 Cal. Rptr. 385
(1970).

16. See Rohrlich, supra note 2, at Al.
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tion that will provide evidence to challenge the police officer’s alle-
gations. The Brady standard set forth by the Supreme Court, which
allows the disclosure of exculpatory and impeachment materials at
any time before the conclusion of trial, has been too low of a bar to
set for prosecutors’ discovery compliance. By allowing prosecutors
to delay discovery, judges have hampered defense counsel in their
duties to investigate prosecution witnesses and evidence.

Correspondingly, judges may be hampering defense efforts to
discover perjury and misconduct by routinely denying defense re-
quests for continuances of trials when there have been late disclo-
sures by the prosecution. While the law affords judges the discretion
to determine when a trial should be continued, judicial officers may
too often put the needs of the court’s calendars ahead of the defense
interests in thoroughly investigating the case.

Fifth, the lack of diversity in judges on the Bench may be exas-
perating the aforementioned problems.!” By diversity, I do not mean
only ethnicity or gender.'® Rather, the overemphasis on appointing

17. The California Bench has the largest judicial system in the world with
more than 1600 judges. Progress in diversifying the Bench is slowly being
made. Ten percent of Governor Jerry Brown’s appointments to the Bench
were Black, 9% were Hispanic, and 4% were Asian. See Jean Guccione, Judge
Wilson: The Governor Will Be Remembered for a Deep Judicial Imprint, L.A.
DAILY J.,, Dec. 14, 1998, at Al. Governor George Deukmejian appointed 87%
Whites to the Bench, 3.4% Blacks, 5.1% Hispanics, and 3.2% Asians. See id.;
see also Peter Allen, Deukmejian’s Judicial Legacy: The Retiring Governor
Has Kept His Promise to Put a Conservative Cast on the State’s Judiciary, 11
CAL. LAW. 25 (1991) (discussing Deukmejian’s selection of conservative
judges “in his own image”). Eighty-five percent of his appointments were
male; 15% were female. See Jean Guccione, The Judicial Legacy: Governor
Heavily Favored Ex-Prosecutors, L.A. DAILY J., Jan. 7, 1991, at A1 [hereinaf-
ter Guccione, The Judicial Legacy]. Of Governor Pete Wilson’s early ap-
pointments, 88% were White, 6% were Black, and 6% were Hispanic. See
Jean Guccione, Gov. Wilson’s Judges Have a Different Look, L.A. DAILY J.,
May 1, 1992, at Al. In total, former Governor Pete Wilson ended up appoint-
ing 344 judges. See Memorandum of California Judges Association on Statis-
tics for Judicial Appointments (Oct. 30, 2000) (on file with Loyola Law Re-
view). Of those, 73% were male and 27% were female. See id. So far,
Governor Gray Davis has appointed forty-nine judges. One-third of Governor
Davis’ appointments have been women and only 13% come from prosecutorial
ranks. See id.

18. One new way of thinking about judicial diversity may be to compare
the concept of “community policing” to “community judging.” Some reform-
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former prosecutors has created a collection of judges whose natural
inclination is not to be skeptical of law enforcement’s presentation."
When a judge has spent years as a prosecutor with an adversarial
view toward defendants, it takes a particular conscientiousness to
remain free from ingrained biases.

Finally, there has been a failure by judges who have witnessed
police perjury to take meaningful action to prevent such misconduct
in the future. A judge’s standard course of action when an officer
has lied is to dismiss the case or grant a motion to suppress, and ask
the prosecutors to report the misconduct to appropriate police inter-
nal affairs authorities. There is no follow-up by the court, no judicial
reporting of the misconduct, no contempt orders, and no tracking of
the problem officers. As a result, while a judge may occasionally
take an interest in a particular case, systemic problems with corrupt
police officers continue.

I1I. JUDGES’ RESPONSIBILITIES IN THE ADVERSARIAL SYSTEM

The defensive reaction by the Bench to these accusations indi-
cates that the court has adopted an overly narrow and parochial view
of the role of a judge in our criminal justice system. Typical re-
sponses include: “It’s not my job to decide credibility”; “If I call an
officer a liar then I can be recused as being a biased judge”; “I often

ers have maintained that selecting officers who have ties to various constituen-
cies in a community may help improve law enforcement. Although diversity
in departments, or even ties to a community, does not necessarily guarantee
better law enforcement officers or judges, it does enhance the credibility of
those working within the criminal justice system institutions. See Sarah E.
Waldeck, Cops, Community Policing, and the Social Norms Approach to
Crime Control: Should One Make Us More Comfortable with the Others?, 34
GA. L. REV. 1253, 1291-92 (2000).

19. See Jean Guccione, The Judicial Legacy, supra note 17 (stating that
65% of Governor Deukmejian’s judicial appointments had prosecutorial back-
grounds; of the 604 prosecutors he appointed, 74% had worked in a district at-
torney’s office, 14% had worked for the attorney general, 13% had worked for
a city attorney, and 8% had worked as federal prosecutors); Jenifer Warren &
Daniel M. Weintraub, The Road to the Bench, L.A. TIMES, July 11, 1988, at
B1 (criticizing governors for appointing primarily government prosecutors to
the Bench). Only seven percent of Governor Wilson’s and Governor Deuk-
mejian’s appointees had experience as public defenders. See Rohrlich, supra
note 2, at Al.
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suspect there are problems with the officers’ story, but the defense
cannot prove it to me”; “It is the defense lawyer’s job to challenge
the prosecution’s case, not mine”; or “I am the judge, not the jury.””

In fact, a closer analysis proves that judges have far-reaching re-
sponsibilities in criminal proceedings, even in those that may eventu-
ally involve a jury trial. To understand where breakdowns can occur
in justice, it is important to examine all of the roles that judges serve
in our criminal justice system.

A. Credibility Determinations

A judge in our criminal justice system is more than a referee.’’
Depending on the proceeding before the court, the judge must per-
form a myriad of roles. Sometimes the judge must interpret the law
applicable to the case; sometimes the judge must determine what
evidence should be admitted; sometimes the judge must maintain
courtroom order; and sometimes, the judge must make key credibil-
ity determinations.

Consider, for example, the various proceedings in a criminal
case. Contrary to what several judges profess, it is the responsibility
of the court to make credibility calls in many of the proceedings over
which they preside. In fact, the trial is one of the rare situations
where, after making all the appropriate evidentiary rulings, the court
must defer to jury findings of credibility and weight of evidence.

20. See Judith C. Chirlin, Trial by Jury: Judges Must Respect Juror’s Role
as Ultimate Fact Finder, L.A. DAILY J., Aug. 3, 2000, at 6 (arguing that credi-
bility determinations must generally be left to the jury, but recognizing that
judges regularly must make credibility determinations in ruling on motions to
exclude evidence).

21. As one letter to the editor in response to a judge’s editorial stated:

I do not elect judges as referees in a sports contest. Rather, I expect
judges to uphold the law and see to it that justice prevails. But even if
one were to accept [the judge’s] view regarding a judge’s role, his
analogy is faulty. A referee’s prime responsibility is to enforce the
rules and prevent cheating by either side. Lying by a witness and/or
falsifying evidence are against the rules; they are the worst kind of
cheating. A judge who turns a blind eye to police officers who lie and
falsify evidence and prosecutors who encourage or conduct such ille-
gal activities is no better than a referee who only calls fouls against
one team.
Robert L. Sachs, Letter to the Editor, L.A. TIMES, May 18, 2000, at B10.
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Beginning with bail determinations, the judge must make a deci-
sion regarding the strength of prosecution allegations that a defen-
dant is a flight risk or danger to the community. Although courts
need not hold trial-like hearings in making these determinations, it is
within the judge’s discretion to question witnesses before making a
final determination. Rarely do judges avail themselves of this oppor-
tunity.

In other pretrial stages of a case, the judge must also make key
credibility decisions. The most obvious of these are preliminary
hearings and motions to suppress. Under current Proposition 115
guidelines, prosecutors are entitled to present hearsay police testi-
mony at preliminary hearings.”> Judges must evaluate the testimony
of these officers to determine whether a defendant should be held for
trial. Given that there is no jury to evaluate the evidence, and judges
know that the officers may be relying on reports, it is critical that
judges be satisfied that the reports are accurate or require that live
witnesses be brought into court to testify.

Likewise, when evidence has been seized without a warrant, or
where the defendant contests the validity of a confession, judges are
often called upon to determine whether the police officer’s testimony
is reliable enough to permit admission of the evidence. Judges tend
to evade this responsibility by not questioning an officer’s testimony
unless the defense has demonstrated indisputably that the officer has
lied. Judges may also decline to make credibility decisions because
evidence, other than the officer’s testimony, supports the prosecu-
tion’s position. Judges can remain impartial decision-makers while
still probing the evidence to assure that it was not illegally obtained

22. See CAL. PENAL CODE § 872(b) (West 2000); Whitman v. Superior
Court, 54 Cal. 3d 1063, 1072-73, 820 P.2d 262, 266, 2 Cal. Rptr. 2d 160, 164-
65 (1991). See generally LAURIE L. LEVENSON, CALIFORNIA CRIMINAL
PROCEDURE § 10:22, at 400 (2000) (discussing the introduction of hearsay tes-
timony by a qualified officer into evidence). Many concerns have been raised
about the impact of Proposition 115 on the accuracy and fairness of prelimi-
nary hearings and plea bargaining. With the greater reliance on hearsay and
modifications in the discovery rules, there is certainly the increased possibility
that it will be more difficult for judges to detect inaccuracies, intentional or
otherwise, in police reports. See Laura Berend, Less Reliable Preliminary
Hearings and Plea Bargains in Criminal Cases in California: Discovery Be-
fore and After Proposition 115,48 AM. U. L. REV. 465, 508-15 (1998).
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or manufactured.

A judge does not become an advocate merely by asking ques-
tions. Even in a jury trial, the rules of court allow a judge to question
witnesses.” In fact, “[w]ithin reasonable limits, the court has a duty
to see that justice is done and to bring out facts relevant to the jury’s
determination.”** Although a trial judge should not appear to take
sides in proceedings before the jury,” the judge may properly ask
questions to clarify the testimony and seek the truth from wit-
nesses.*

There are also hearings on motions in limine and evidentiary
rulings in which judges must make credibility determinations. Once
again, in these situations, judges should not feel uncomfortable en-
gaging in the type of inquiry needed to assure themselves not just
that the defense cannot prove perjury, but that, in fact, the prosecu-
tion’s evidence is sound.

Even at sentencing and probation revocation hearings, judges
must make credibility determinations. Deferring to police officer
testimony is not a neutral stance. It is, in fact, placing a thumb on the
scale in favor of the prosecution.

The key to understanding why the power and responsibility to
make credibility determinations is an inherent part of the judge’s role
is to consider how much discretion is built into our criminal justice

23. See People v. Camacho, 19 Cal. App. 4th 1737, 1744, 24 Cal. Rptr. 2d
286, 290 (1994) (“The trial judge has a right to question witnesses.”).

24. People v. Santana, 80 Cal. App. 4th 1194, 1206, 96 Cal. Rptr. 2d 158,
166 (2000); see also AM. BAR ASS’N, AMERICAN BAR ASSOCIATION
STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE:
SPECIAL FUNCTIONS OF THE TRIAL JUDGE ch. 6, at 1 (1978) (stating that the
adversarial nature of trial proceedings do not relieve the trial judge of the obli-
gation of raising on his or her initiative, at all appropriate times, matters which
may significantly promote a just determination of the trial).

25. See, e.g., People v. Carpenter, 15 Cal. 4th 312, 353, 935 P.2d 708, 728,
63 Cal. Rptr. 2d 1, 21 (1997) (stating that it is misconduct for a court to persis-
tently make “discourteous and disparaging remarks so as to discredit the de-
fense or create the impression it is allying itself with the prosecution”).

26. See People v. Corrigan, 48 Cal. 2d 551, 559, 310 P.2d 953, 958 (1957);
People v. Melton, 206 Cal. App. 3d 580, 595, 253 Cal. Rptr. 661, 671 (1988);
People v. Alfaro, 61 Cal. App. 3d 414, 426-27, 132 Cal. Rptr. 356, 363-64
(1976).
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system. We do not arbitrarily limit a judge’s exercise of discretion.”’
Likewise, there are no systemic restrictions on how the judge can go
about making credibility determinations. In encouraging judges to
be more aggressive in their inquiries, I join Judge Learned Hand’s
assessment of how to best allow a trial judge to achieve justice:
“With all his sins upon him, his self-importance, his ignorance, his
bad manners, his impatience, he is all you have got, and I believe he
will pr%guce better results if you give him a little more room to roam
about.”

B. Judges’ Responsibilities at Guilty Pleas

Judges’ responsibilities will also vary depending on whether
they are presiding over a jury trial or taking a guilty plea. The jury
trial is the most adversarial of our court proceedings and it thereby
requires the judge to function much more as a referee. However,
when judges preside over guilty pleas, they have special responsibili-
ties.”” They must determine whether a plea is knowing and volun-
tary.® To do so, judges must make important inquiries and credibil-
ity decisions. The U.S. Supreme Court emphasized the following
when it adopted the rule that the voluntariness of a guilty plea must
be demonstrated on the record: “[A] plea of guilty is more than an
admission of conduct; it is a conviction. Ignorance, incomprehen-
sion, coercion, terror, inducements, subtle or blatant threats might be

27. The one notable exception to this rule is the recent movement to limit
judicial discretion at sentencing by imposing mandatory minimum sentences
and rigid sentencing schemes, such as the Three-Strikes Law. A complete dis-
cussion of this issue is beyond the purview of this paper. For more informa-
tion, see Debate, Mandatory Minimums in Drug Sentencing: A Valuable
Weapon in the War on Drugs or a Handcuff on Judicial Discretion?, 36 AM.
CRIM. L. REV. 1279 (1999), and Ronald Weich, The Battle Against Mandatory
Minimums: A Report From the Front Lines, 9 FED. SENTENCING REP. 94
(1990).

28. GERALD GUNTHER, LEARNED HAND: THE MAN AND THE JUDGE 147
(1994).

29. See Randall Lockhart, Comment, The People of the State of Michigan
Versus Rex Reichenback—Separation of Powers or Judicial Activism?, 75 U.
DET. MERCY L. REV. 355, 367 (1998).

30. See Boykin v. Alabama, 395 U.S. 238, 240-41 (1969).
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a perfect cover-up of unconstitutionality.”'

In California, the procedures for guilty pleas were set forth by
the California Supreme Court in In re Tahl’> The focus of both
Boykin and Tahl was the express advisement and waiver of a defen-
dant’s constitutional rights to a jury trial, confrontation and protec-
tion from self-incrimination. Thus, much of the caselaw focuses on
how explicit the court’s explanation of those rights must be.

However, another critical aspect of a guilty plea is the require-
ment that there be a factual basis for the plea.*® In federal court, the
standard practice for judges is to elicit from the defendant “what he
or she did” in ascertaining whether the defendant actually committed
the crime to which he or she is pleading guilty.’* Alternatively,
judges may ask the prosecution to articulate a factual basis for the
plea and then ask the defendant to verify whether the prosecution’s
information is accurate.

By contrast, judges in California often seek to meet the require-
ment of a factual basis for the plea merely by asking the defendant
on the record if he or she is pleading guilty because he or she is
guilty.” Unless the defendant’s guilty plea to a felony is conditioned
on receipt of a particular sentence or other exercise of the court’s
power (i.e., negotiated pleas), California law does not require the
court to satisfy itself in any more detail than determining whether
there is a factual basis for the plea.”® This rule even applies in capital

31. Id. at 242-43.

32. 1 Cal. 3d 122, 460 P.2d 449, 81 Cal. Rptr. 577 (1969).

33. See CAL. PENAL CODE § 1192.5 (West 2000).

34. See FED. R. CRIM. P. 11(%).

35. See 4 B.E. WITKIN & NORMAN L. EPSTEIN, CALIFORNIA CRIMINAL
LAw § 2193 (Supp. 1999) (discussing that a stipulation by defense counsel and
prosecutor that a factual basis exists for the plea satisfies the requirement that
the court itself inquire about the factual basis) (citing People v. McGuire, 1
Cal. App. 4th 281, Cal. Rptr. 2d 846 (1991)). Alternatively, some judges allow
the prosecutor to conduct this portion of the guilty plea procedure by asking
them to conduct the inquiry of the defendant.

36. See CAL. PENAL CODE § 1192.5; People v. Wilkerson, 6 Cal. App. 4th
1571, 1576, 8 Cal. Rptr. 2d 392, 395 (1992) (noting that an independent in-
quiry that a factual basis exists is required under section 1192.5 for all negoti-
ated pleas, i.e., those pleas that result from plea bargaining); see also People v.
Hoffard, 10 Cal. 4th 1170, 1181-84, 899 P.2d 896, 902-04, 43 Cal. Rptr. 2d



800 LOYOLA OF LOS ANGELES LAW REVIEW [34:787

cases.”’

Yet, if the courts were so inclined, there is no rule that would
bar California judges from conducting more detailed examinations of
the factual bases for all guilty and nolo contendere pleas. In fact, the
California Supreme Court, while declining to impose a specific rule
of criminal procedure, approved the practice of eliciting a detailed
factual basis for all pleas.”® Probing questions from the Bench may
reveal situations such as those that occurred in Rampart where
tainted and contrived evidence was used to pressure defendants to
plead guilty. “Conducting a factual basis inquiry before accepting or
entering judgment on a guilty plea may further important interests,
[including] . . . protecting against the entry of a plea by an innocent
defendant . . . >*° The only cost to the judge of conducting such an
inquiry is that it may consume more time and it may result in more
jury trials. Neither of these concerns are legitimate reasons for fore-
going a detailed examination.

In fact, not only may California judges follow their federal
counterparts in conducting more detailed questioning regarding the
factual basis for pleas, they have good reason and ability to do so.
Many of the state court appointees come from the ranks of state and
federal prosecutors’ offices.” Others come from private criminal

827, 833-35 (1995) (noting that the factual basis requirement used in federal
court is not a federal constitutional requirement but one established by federal
rules).

37. See People v. Fairbank, 16 Cal. 4th 1223, 1245-46, 947 P.2d 1321,
1333, 69 Cal. Rptr. 2d 784, 796 (1997).

38. See Hoffard, 10 Cal. 4th at 1183-84, 899 P.2d at 904, 43 Cal. Rptr. 2d at
835 (“In light of [a factual basis’s] potential salutary effects, we approve of the
practice, which we understand many trial courts follow, of attempting to ensure
the existence of a factual basis for all guilty and no contest pleas.”). In Hof
fard, the California Supreme Court noted that “[a]lthough not constitutionally
compelled, a factual-basis inquiry may help to ensure the constitutional stan-
dards of voluntariness and intelligence are met.” /Id. at 1183 n.11, 899 P.2d at
904 n.11, 43 Cal. Rptr. 2d at 835 n.11. The court wrote that “[a]scertaining the
existence of a factual basis assumes particular importance to the constitutional
standard when the defendant’s plea of guilty is coupled with a contradictory
claim of innocence.” Id. Of course, that is exactly the situation that developed
in many of the cases involved in the Rampart scandal. See discussion of Peo-
ple v. Munoz infra at Part IV.D.

39. Hoffard, 10 Cal. 4th at 1183, 899 P.2d at 904, 43 Cal. Rptr. at 835.

40. See Harriet Chiang, Davis’ Chance to Mold State Judiciary, S.F.



January 2001] JUDICIAL RESPONSIBILITY 801

practice or public defenders’ offices. In each of these scenarios, the
judges would have had an opportunity to learn what kinds of pres-
sures can be imposed on a defendant to plead guilty and to admit a
factual basis, not because it is true, but simply to dispose of the case.
Judges would be well served to use their experiences to identify
cases where the defendant mouths the correct response for the plea,
but the actual facts of the case may not support it.

Conducting a probing inquiry during the guilty plea does not
make the judge an advocate in the case. The judge remains the neu-
tral decision-maker, but is in a better position to fulfill his constitu-
tional obligation to ensure the plea is voluntary. Judges should not
delegate this responsibility to prosecutors or defense lawyers. There
are different pressures on counsel to ensure that a guilty plea is ac-
cepted. The only pressure on the judge should be from the U.S. Con-
stitution—the requirement that the plea be knowing and voluntary.

C. Judges’ Responsibilities to Prevent Injustice

Judges ordinarily think of “justice” one case at a time. In other
words, the goal of a judge is to fairly adjudge the individual case be-
fore him or her at the time, without consideration of its impact on
other matters that may or may not appear before the court in subse-
quent, unrelated cases. With this goal in mind, judges may com-
fortably dismiss a case because of police misconduct or perjury, but
they do not feel a responsibility to take further action to penalize that
officer for misconduct. At most, some judges will ask the prosecutor
to follow up on reporting the police officer’s misconduct and seek
some penalty for it.

It may be time, however, for judges to share broader responsibil-
ity for justice. Judges have the power, through contempt citations
and reporting of misconduct, to take more aggressive steps to prevent
police misconduct. The Code of Judicial Ethics alludes to this re-
sponsibility when it states, “[a] judge . . . shall act at all times in a
manner that promotes public confidence in the integrity and imparti-

CHRON., Nov. 30, 1998, at A1. The great influx of prosecutors began with
Governor George Deukmejian and continued through the administration of
Governor Pete Wilson. See id.
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ality of the judiciary.” *' Ethical codes also impose on judges the ob-
ligation to report misconduct by other judges or those appearing be-
fore the court.”” One of the reasons that judges have these responsi-
bilities is that they are responsible for justice beyond their own
docket sheets. Certainly after the Rampart scandal, judges cannot be
complacent in assuming that some other institution—prosecutors, po-
lice, defense counsel—will take the appropriate steps to curtail per-
jury and misconduct in the courts.

Judicial passivity, while typical in our adversary system,” is not
necessarily the equivalent of judicial impartiality. For those who
seek to circumvent the truth, judicial passivity allows them to rely on
a judge’s reluctance to curb perjury or misconduct as an opportunity
to succeed in their deception. When a judge remains passive to such
efforts, misconduct is, in effect, encouraged.44

A judge’s efforts to prevent injustice may range from exerting
extra control over the parties and witnesses in a case™ to reporting
misconduct. There is nothing improper if the court takes reasonable
steps to ensure that the truth will prevail in the individual case before
the court and that any efforts by 